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 IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur 
 

MAC CASE NO. 95 of  2015 (D) 

1. Smti. Biswarati Gurung 
W/O Sri Kamal Bahadur Gurung 
R/O Vill- Buragaon Chapari, 
P.O. Lokra, 
P.S- Chariduar, 
Dist. Sonitpur, Assam...............Claimant.  

 
   -Versus- 
 

1.  Md. Abdul Subhan, 
S/O Md. Hadish, 
R/O Dhekerigaon, 
P.O. Balipara, 
P.S. Chariduar, 
Dist. Sonitpur, Assam, 

 ( Owner of the vehicle No. AS-12E/4062 ) 

 
2. Sri Bir Bahadur Chetry, 

Son of  Sri Lal Bahadur Chetry 
R/O Vill- Buragaon Chapari, 
P.O. Lokra, 
P.S- Chariduar, 

Dist. Sonitpur, Assam 
(Driver of the vehicle No. AS-12E/4062  
  

3. The United  India  Insurance   Co. Ltd. 
Tezpur Branch, M. C. Road, P.S. Tezpur, 
Dist. Sonitpur, Assam..........................Opposite parties. 
 

ADVOCATES APPEARED 

For the claimant   :- Sri Kamal Gogoi, Advocate.  

For the O.P. No.1& 2  :- Sri P. Chakrabarty, Advocate.  

For the O.P. No. 3   :-Sri S. K. Singh, Advocate. 

Date of Argument   :-15-09-2017 

Date of Judgment   :-22-09-2017. 
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    J U D G M E N T 

 

The claimant Smti. Biswarati Gurung has filed an application u/s 166 of 

M.V Act, 1988 claiming compensation on account of death of her son Lohit 

Gurung, in a Motor Vehicle Accident. 

1.      The brief fact of the case is that on 02-04-15 at about 2-00 A.M. while the 

claimant’s son was proceeding towards  Along , Arunachal Pradesh in a vehicle 

bearing No. AS-12E/4062 ( Bolero Pickup)  as labour/handyman from Chariduar 

by loading  poultry items, due to heavy rain,  the driver of the vehicle suddenly 

lost control  over the vehicle  and fell down over the road due to   rash and 

negligent driving. As a result the handyman Lohit Gurung sustained multiple  

injuries on his person and died on the spot. Immediately he was brought to 

Lakhimpur Civil Hospital but doctor of the said hospital declared him brought 

dead. Later on post mortem examination was done in the same hospital. The 

deceased was the only bread earner of his family. The deceased was a 

permanent worker under employment of O.P. No. 1 owner  of the offending 

vehicle .  

2.   After the accident, one case was registered vide Lakhimpur P.S. Case No. 

326/15 u/s- 279/337/427/304(A) IPC. At the time of accident, the vehicle was 

insured with United India Insurance Co. Ltd. vide policy No. 

1307003114P103249601 valid up to 08-08-2015. Through the claim petition the 

claimant claimed compensation amounting to Rs.15,00,000/-( Rupees fifteen 

Lakhs) for the death of her son Lohit Gurung  in a motor vehicle accident.  

3. Against the claim petition, O.P. NO. 3 i.e. United India Insurance Co. Ltd. 

has submitted their written statement wherein it is stated that the driver of the 

alleged offending vehicle was not holding a valid and effective driving licence at 

the time of accident.  It is denied that on 02-04-15 the vehicle bearing No.  AS-

12E/4062 was involved in an accident at Gendhali under Lakhimpur P.S. The 

compensation claimed by the claimant is highly excessive and exorbitant and 

prayed to dismiss the claim petition with cost.  

4. O.P. No. 1 and 2 i.e. owner and driver of the alleged offending vehicle 

have also submitted their written statement. It is admitted by O.P. NO. 1 that he 

was the owner of the vehicle bearing No. AS-12E/4062 ( Bolero Pickup Goods 

Carrier) at the relevant time of the alleged accident and the vehicle was driven 
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by Bir Bahadur Chetry on the date of accident with a valid driving licence and  

the vehicle was insured with United India Insurance Co. Ltd. vide policy No. 

1307003114P103249601 valid up to  08-08-2015. Therefore, if any compensation 

is awarded that will be paid by the Insurance Company and prayed to exonerate 

O.P. No. 1 and 2 from the liability of paying any compensation to the claimant.    

5. I have heard argument advanced by Learned Counsel of both sides. I 

have also perused the documents available in the record. 

6. On the pleadings aforesaid, following issues were framed- 

1. Whether the accident took place due to rash and negligent driving  by 

the driver of the vehicle bearing No. AS-12E/4062 ( Bolero Pickup 

Goods Carrier) and whether  the victim died due to the alleged 

accident?  

2. Whether the claimant is entitled to any compensation , as prayed for, 

and if so, from whom and to what extent? 

Issue No. 1 and 2 

7. The claimant was examined in the case as CW-1, who deposed in her 

evidence that she has filed the instant case against the  owner, driver and 

insurer  of the offending vehicle bearing No. AS-12E/4062 (Bolero Pickup Goods 

Carrier) which was involved in a motor vehicle accident occurred on 02-04-15  at 

about 2-00 A.M. and his son Lohit Gurung died in the said accident.  

8. CW-1 has exhibited the following documents- 

 Ext. 1 certified copy of FIR & Ejahar. 

       Ext. 2 Death certificate. 

  Ext. 3 Voter ID  of the claimant as proof of age.  

  Ext. 4 School leaving certificate of the deceased.  

  Ext. 5 certified copy of charge sheet. 

  Ext. 6 certified copy of seizure list.  

  Ext. 7 certified copy of MVI report.  

  Ext. 8 certified copy of P.M. report.  

9.        In her cross-examination, CW-1 has replied that she is illiterate. She 

cannot speak about the documents submitted by her and the nature of 

documents in this case. Her husband is serving as a daily labour. She has two 

children one son and one daughter. Her son died in the accident. The deceased 

was unmarried. Her son was working in a vehicle but she did not know the 
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owner. It was suggested that her son was travelling as a passenger but not a 

handyman.  

10.      CW-2 is Sri Sankar Bhujel, who claimed to be the eye-witness to the 

incident. He deposed in his evidence that he had seen the accident while  they 

were going to Along, Arunachal Pradesh carrying poultry for Army ration supply 

on another vehicle behind the offending vehicle where the claimant’s son was  

working as a labour/handyman. Due to rash and negligent driving by the driver 

of the offending vehicle bearing No. AS-12E/4062, the driver lost his control over 

the vehicle and fell down over the road and the accident happened. As a result, 

the claimant’s son Lohit Gurung died on the spot.  

11.       In his cross-examination CW-2 has replied that he knew the driver of the 

offending vehicle from many years since they are from same village. He did not 

know whether Bir Bahadur Chetry was authorised to drive any commercial 

vehicle. The front left tyre had been burst which caused the accident. So far he 

knew the driver has called the deceased to work in the vehicle.  

12.    Ext. 1 is the FIR lodged by one Sri Dik Bahadur Gurung alleging 

involvement of the offending vehicle bearing No. AS-12E/4062 ( Bolero Pickup 

Goods Carrier)  due to rash and negligent driving by the driver of the vehicle and  

his brother Lohit Gurung who was working as a handyman in  the said vehicle 

died. On the basis of the ejahar,  one case was registered vide Lakhimpur P.S. 

Case No. 326/15 u/s-279/304(A)/337/427 IPC. Ext. 2 is the death certificate of 

the deceased Lohit Gurung . Ext. 5 is the charge sheet submitted against the 

driver of the offending vehicle Bir Bahadur Chetry u/s- 279/304(A)/337/427 IPC. 

Ext. 6 is the seizure list, seizing of the offending vehicle bearing No. AS-12E/4062 

and its documents. Ext. 7 is the MVI report of the vehicle bearing No.  AS-

12E/4062. After examination, MVI reported the following damages of the vehicle-  

(i) Front windows along with frame damaged. 

(ii) LHS gear wheel damaged. 

(iii) Front bumper damaged. 

(iv) Cabin body damaged.  

13.     To determine the negligence of the driver of the offending vehicle, I am 

being guided by the judgment of Hon’ble High Court in the case of Basant Kaur & 

Ors. Vs- Chattar Pal Singh and Ors.[( 2003 ACJ 369 MP (DB)] wherein it has been 

held that registration of a criminal case against the driver of the offending vehicle 
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is enough to record the finding  that the driver of offending vehicle is responsible 

for causing the accident. Further it has been held in catena of cases that the 

proceedings under the Motor Vehicle Act are not akin to the proceedings as in 

civil suit and hence strict rules of evidence are not required to be followed in this 

regard. Further, I am being guided by the judgment of Hon’ble High Court of 

Delhi in National Insurance Company Limited Vs Puspa Rana 2009 ACJ 287, 

wherein it was held that in case the petitioner files the certified copy of the 

criminal record or the criminal record  showing the completion of the 

investigation by the police or the issuance of the charge sheet under section 

279/304(A) IPC or the certified copy of the FIR or in addition the recovery memo 

or the mechanical inspection report of the offending vehicle, these documents 

are sufficient proof to reach to the conclusion that the driver was negligent. It is 

also settled law that the term rashness and negligence has to be construed 

lightly while making a decision on a petition for claim for the same as compared 

to the word rashness and negligence as mentioned in the Indian Penal Code. 

This is because the chapter in the Motor Vehicle Act dealing with compensation is 

a benevolent legislation and not a penal one.     

14.         In view of the above, the claimant is able to prove that the victim died 

due to rash and negligent driving by the driver of the offending vehicle. Hence, 

issue No. 1 is decided in favour of the claimant.  

15.         Ld. Counsel for the Op Insurance Co. has argued that D/L of the driver 

was not valid at the time of the accident, which was expired three years back. A 

report is received from DTO Lower Suabnsiri Ziro, Arunachal Pradesh to that 

effect. But to substantiate the fact, none was examined, the document was not 

exhibited even. Apart from that regarding fake/invalid Driving License, Hon’ble 

Supreme Court has held in the Case of Swaran Singh & others [2004(3) SCC 297] 

held that- 

              “Mere absence of fake or invalid Driving License or disqualification of 

driver for driving at relevant time, are not in themselves defences available to the 

insurance against either the insured or the third parties. To avoid its liability 

towards the insured, the insurer has to prove that the insured was guilty of 

negligence & failed to exercise reasonable care in the matter of fulfilling the 

condition of policy regarding use of vehicles by a duly licensed driver or one who 

was not disqualified to drive at the relevant time.” 
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             Therefore I find that, whether the Driving License is fake or genuine is 

immaterial in the present case.  

16.        Regarding issue No.2, it is seen that at the time of accident the alleged 

offending vehicle was insured with United India Insurance Co. LTd. vide policy 

No. 1307003114P103249601 valid up to 08-08-2015. The accident occurred on 

02-04-15. It transpires that the accident took place during the subsistence of the 

policy of the vehicle. So, O.P No.3 is liable to pay compensation to the claimant. 

17. According to the claim petition, the deceased was 18 years  at the time 

relevant time of accident. To substantiate the claim, the claimant has submitted 

Ext. 4 which is transfer certificate of the deceased from which it reveals that as 

per admission register date of birth of the Lohit Gurung was 12-03-1997.Post 

Mortem report discloses the age of the deceased as 19 years. It transpires that 

the deceased was about 18/19 years of age at the time of accident. As per claim 

petition, income of the deceased was Rs. 8,000/- per month as he was working 

as a Handyman in the offending vehicle. Though no document is available in the 

record regarding income of the deceased, Notional income of Rs. 5,000/- can be 

taken into consideration in this case.  

18.     As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the 

multiplier would be 18.  

19.       Dealing with the issue of deduction towards personal expenses of the 

deceased, I would like to resort the mandate taken in Syed Basir Ahmed and 

others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has been 

held that – 

20.   “On the question of deduction on account of personal expenses by the 

deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 
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21. In the instant case, the deceased was a bachelor. Therefore, 50% of his 

income is to be deducted with a presumption that had the deceased been alive, 

he could have spent 50% for his personal expenses.  

22. So, in view of the aforesaid discussion, in the instant case the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 5,000/-X 12        = Rs. 60,000/- .  

B) After  deducting 50% of the annual income of the deceased , amount 

comes to            =Rs. 30,000/- 

C) After multiplied with multiplier, amount comes to  

Rs. 30,000/- X 18                                                  =Rs 5,40,000/-  

D) Funeral expenses           =Rs.   10,000/-  

E) Loss of estate           =Rs.   10,000/- 

  TOTAL =  Rs.5,60,000/-( Rupees Five lakhs sixty 

thousand ) only. 

Hence, issue No. 2 is decided accordingly.  

                                  O R D E R 
 

In the result, the claim petition is allowed, awarding Rs. 5,60,000/-( 

Rupees Five lakhs sixty thousand ) only with interest thereon @ 6% per 

annum from the date of filing of the case   i.e. 27-08-2015 till realisation. O.P 

No.3 i.e.United India Insurance Co.Ltd. is directed to pay the aforesaid amount 

within a period of 90(ninety) days from the date of receipt of order by way of 

account payee cheque in the name of claimant through the Tribunal.  

 Given under my hand and seal on this 22nd day of September, 2017. 

Dictated and corrected by me.        

        ( M. Nandi.) 
              Member,         Member, 
Motor Accident Claims Tribunal,         Motor Accident Claims Tribunal, 
         Sonitpur, Tezpur.              Sonitpur, Tezpur. 
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                            A N N E X U R E 
 
1.Witness of the Claimant: 
         (i) Smti. Biswarati Gurung 
 (ii) Sri Sankar Bhujel . 
2.Witness of the defence: 
 None. 
3.Claimant’s Exhibits: 

       Ext. 1 certified copy of FIR & Ejahar. 
       Ext. 2 Death certificate. 
       Ext. 3 Voter ID of the claimant as proof of age.  
       Ext. 4 School leaving certificate of the deceased.  
       Ext. 5 certified copy of charge sheet. 
       Ext. 6 certified copy of seizure list.  
       Ext. 7 certified copy of MVI report.  
       Ext. 8 certified copy of P.M. report.  
4.Exhibits of the defence  
      None. 
 
 

(M. Nandi.) 
   Member 

     MACT, Sonitpur, Tezpur 
 

 

 
 


